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INNOVATION SPEECH

Good afternoon.  Thank you for the opportunity to speak today.
The legal aspects of today’s topic could cover a broad range of things to include cooperation between competitors, mergers, technology transfer mechanism, avoidance of market dominance, and state aid to name a few.  In that my specialty is competition law, or antitrust law for the Americans, many of these concepts would fall within my specialty, but to conform to time constraints, I will limit myself today to cooperation in research and development.  To keep things simple, I will use the term “competition law” to cover this area although keeping in mind that the term “antitrust law” is essentially interchangeable.
One of the basic concepts of competition law is that competitors do not make agreements among themselves.  This is a basic principle of competition law and is codified in U.S. law in  Section 1 of Title 15 of the US Code, Article 81 of the EC Treaty, and Article 4 of the Turkish Competition Law No 4054.

The basic principle is that same – competitors may not make deals among themselves that lessen competition.  However, one of the widely recognized exceptions to this allows joint efforts to do research and development to benefit the industry and is directly related to the concept of innovation and the desire to facilitate and encourage continuing innovation to benefit consumers.
At this point, it s is important to keep in mind the basics of competition law.  Competition law wants to see competition at all levels of the market – manufacturers, wholesalers, and retailers. Economic research has shown that normally 4-6 competitors make a competitive market, although this can vary depending upon many factors.  Why a competitive market – because consumers get better quality and more capability at lower costs – that is the end goal of competition law – the effect on the consumers.  Another very important rule in competition law is that competition law protects competition, not competitors.  Generally the competition law authorities take the “Darwinian” approach to this – only the strongest survive – and should not be rescued.  In fact, in a competitive market, there is an expectation that inefficient market participants will fall out – get out of the business or go out of business. 
These concepts lead us into the area of research and development cooperation between competitors.  In high-technology markets, it is quite possible that basic research may be so costly to set up that quality improvements will be evolutionary rather than revolutionary, so if the cost of research prevents individual competitors from doing research, then there is value to the consumers to allow cooperation.  Another situation could be that only a small number of competitors can afford to do the research, which could benefit consumers in the short run, but could lead to monopolization and harm to the consumers in the long run as less efficient market participants are driven out.  A similar situation may result from one competitor having a patent or other protected process that gives it an advantage. For either of these latter two situations, the need for competition, as well as benefit to the consumers, would justify allowing cooperation in research and development.
Once past these basic concepts, the road starts to diverge.  For this audience, I think it is fair to say that we need to worry about three different jurisdictions regarding competition law – the United States, the European Union, and Turkey.  Each is different in philosophy, application, and procedure.
Let’s start off with the United States. Even though there is a Democratic administration in charge (and it does make a difference), there is a relatively business-friendly environment.  Essentially, the U.S. does not require advance permission for such arrangements; competition violations are dealt with on a reactive basis – essentially someone has to complain.  However, keep in mind that almost anyone can complain --  not only to the competition authorities – of which there are two in the U.S. – but also to the courts by bringing private lawsuits, where they could receive three times actual damages incurred.  However, in evaluating complaints regarding a research and development agreement, the risk is relatively low – the test is called the rule of reason and requires a showing that the restraint – in this case, the agreement – is an unreasonable restraint of trade.  This entails a balancing effect of good and bad effects from such an agreement.  Generally, U.S. law favors such agreements but they are in practice limited to ten years duration.
European law also generally favors such an agreement, but unlike the more laissez-faire approach of American law, the EU requires such agreements to be approved, either through an individual application or through the use of the “block exemption” or standing approval.  To take the easy road, the block approach will allow an R & D agreement to stand for five years but, unlike the Americans, does limit it to 25% of market share for the participants.
Turkish law follows the EU law very closely on this in process as a result of the 1995 Customs Agreement between the EU and Turkey.  However, Turkey has two market share limits – 40% or 20%.  
The important thing to note about these provisions is that they are written from the negative or “black list” point of view.  There is little about the need for such agreements because there is general consensus throughout the world that such agreements are pro-competitive.  However, there is always the possibility that competitors could take advantage of such a permissive environment and create a vehicle for cooperation in research and development, but actually include in this other, anti-competitive restrictions. For this reason, the competition authorities will look at the effect of the conduct of the parties on competition.  If the R &D agreement contains restrictions on the parties after the research information has changed (post-sharing limitations) then the agreement is not in the character of a R & D agreement but more a non-competition or market-sharing agreement.

Therefore, to help competitors to stay out of trouble, we can draw some conclusions about the  way to structure such agreements.  To avoid difficulties, valid R & D cooperation agreements should:
· Allow for as much market participation as possible

· Allow for as much data sharing as possible

· Focus on as basic research activities as possible

· Not allow one particular company to dominate but give all participants as voice

· Not allow post-data sharing restrictions of any kind

· Maintain an arm’s length management of the cooperative effort

A very common method of achieving this distance is to create a joint venture to accomplish the R &D and have it operate as a stand-alone enterprise.  This avoids many of the issues if the R & D agreement is just an alter ego for a market dominance organization.

Although one can focus on following specific resolutions with regards to such cooperative ventures, I think the easier way to look at it is to ask the following questions:
· Does the R & D organization focus on basic, rather than applied, research?

· Is participation as broad as is possible?

· Is the data shared equally?

· Can the R & D organization follow its own nose for the research?

· Are there prohibitions on post-data sharing restrictions?

· Does the organizational structure of the cooperative venture reflect openness?

If all the questions to the above is “yes” then the agreement is probably safe.

The history of commerce has shown us that joint ventures can be very helpful to encourage intervention.  The pro-competitive effects of such should be encouraged and supported in a far and equal manner.

